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A, IDENTITTY OF PETTTTONER

Patitioner, Talon Cutler-Flinn asks this -ourt to
accept review of the Court Of Appeals Division IT deci=ion
termindting review designated in part B of thiz motion,

P. CQOURT OF APPFALS DECISTON

Mc. Flinn requests discretionary review of section T.
A=B of the opinion. A copy of the opinion is in the
Aprendix at pages A - 1 through 16,
C. ISSUES PRESENTED I'OR REVIEW

1. Ts A Record Containing Tnformation Referenced By 4
Governmental Agency In The Conduct Or Performanc: OF The
Agencies Function And Decision Making Process Used By
The Agency As Defined Tn RCW 42 56 010(3) Subjecting lhe
Record To Disclosure Under RCW 42.56.070(1) Even Tf The
Agency Persomnel Did Mot Physically Look At The Re ord?

2. Does A Determination An Agency Conducted An Adequate
Search Tor Responsive Records Absolve The Agency Trom
Liability Under The PRA RCW 42.56.550(4) then Responsive
Records Exist Potb Are Not Diselosed Tn The Reguestor?

1. 'The Appellate Court Frred When Tt Determined The Records
Identifi=d In Flinn's Custody Facility Plan ther- Mot
Used Py Cindy Meyer Tn Her Preparation Of Flinns
Classification Review. Custod- Facility Plan, And The
Decisions Of The Tacility Risk Management Team For
Flinn's Januafy 12020 Classification Review And Hesring.

2. 'The Appellate Court Erred When Tt Determined The
Departments Adequate Search Absolved The Departrent From
Liability Under The Public Records Act Although The
Departient Has Respansive Records Tt Has Not Produced Tn
Response To Tlinn's Request For All Classification
Becords.,

. STATEMENT OF THE CASE

Legislarure has mandated the Department establish
classification teams to evaluate prisoners placement in johs
and custady levels. "The teams at each facility shall

determine suitable placement based on the offenders risk,



(e

behavior, or other factors considerad by the 'eam. TCW
72.09.682.  The Nepartment established a classification
rolicy and procedure to fulfill this mandate. CP 377-93.

A prisoners classification counselor uses =everal
records in the prisoners file in preparation of a
classification hearing P 104-25,

On January 17, 2020 Flinn's counselor, Cindy Meyer
crested a Classificetion Hearing Notice/Appearance Woiver
(Classification Notice) For a review. CP 138. As part of
the review Meyer created a Custody Facility Plan (Facility
Plan). CP 140-42. The Facility Plan "[r]eflscts the
in'ormation consider=d a: part of a given class’fization
process and the decisions that are made in that
classiFicotion ection." CP 367 11. 8-9. ‘The January 2020
Facility Plan reflects "[Flinn] lost earned time for the
ronth of May 2019 for baing terminated from his job as a
result of an infraction." CP 402-03., The Facility Plan
does not identify the infraction. CP 400-03. Infraction
records are retained in the priscners permiment file. WAC
137-28-300(3), This was = significant change from Flinn's
January 201% clas=ification CP 395-98.

Flion submitted a PRA request 'requasting all records
used in this [January 2020] <lassification process.t ©p
454, Chase MeMillan acknowledged the request and estimated
32 fusines3 days to produce an in:tallment of records. CP
4B,

According to Department records, McMillian sent a
2



routinz €lif@ to Flinn's prison stating "Talon Cutler-Flinn,
DOC #405061; Requesting a copy of all records used in the
classification hearing that are not already located in
OnBase." CP 449 111, 480. The same day Meyer filled out
Public Records Unit Search Form indicating she spent less
than 15 minutes searching email. OMNT, OnBase and did not
locate osponsive record=. COP 481, McMillian then search d
OnBase snd located the Classification Notice. CP 457.

McMillian asked “he orison to confirm this wa= the only
record used in the classification procesz. Id.

Sarah Deade clorified '""he request is not for all of
the papervork given to the offender. The request i€ for all
records used for the classification hearing. The Counselor,
[ assume. reviews different rec rds and screens in OMTI to
conduct classification hearings. We need all of those
records CP 456 (hold/uncerlin® mine)

Kitzi Pramnock talked to Meyer, Although she doss not
remember the call. bused on Department re ords Mever
indicate "She has nothing tmt the Classification Hearing
Notice/Aproarance Vaiver." CP 476 456.

MeMillism sent Flinn a letter identifying 5 respon=ive
page=s and o[ "er~d copies upon patment., P 462 63. Flinn
submitted payment and McMillisn sent the five pages closing
the remie=t. CP 456. McMillian produced the lassi ication
Notice and Facility Plan. With the records was Agency
Denial Form/Exemption Log that did -ot identify any records=

were heing 1ithheld.



Mever and McMillian did not provide declarations in
thi=s matter @nd the record does mot reflec who ctually
located the Facility Plan. CF 537-38. 366-69, 649-51, 475-
/6 How ver "rannock declared T am familiar other mblic
record requests for records used in elassification hearing.
In my experience T have seen a varving Grount of records
proviced. Fut ultimately, T have to relv on the information

rovided to me by the individualg involved in the specific

classifieation action." CP 476 117.

The Appellate Court found the search ressonahle hecaxse
it asked Flinn's counselor to conduct a search and his
counselor spent less than 15 minutes searching OnBase -nd
OMMNT and did not locate any responsive records. The
Department follovied up with Meyer wive indicated all she
revieved was the Facility Plan. App. A pp. 11412,

The Appellate court acknowledged the Fazility Plan
referenced other records bt determined that da-s not
necessarily mean Meyev used or revieiad those re-ords anc
the records show Meyer only used the Classification Motice
and Facility Plan itself App A p. 12

E. ARGUMENT

This Court should grant discretinniry roview pursnant
to RAF 13.3(a)(1); RAP 13.4(h)(1)(2)(4)

L. & Record Containing Information Refer=need Py 4
Governmental ‘gency In The Conduct Or Performaice Of The
Azencies Function And Decizion Making Process Is Used By
Tre Agency As Defined Tn RCW 42 56 070(3) Subjecting 'The
Record To Disclosurs Under RCH &2,56.070(1) Fven [ The
heercy Nid Mol Physically Look At The Record.

It should be noted the Appellate Courts =tatemsnt "Tn

A



fact, the record shows that Mever u=ed only she CFP itself
and the claszification notice" [App A p. 12] is not
accurately reflected in the record. 'The Facili'y Plan docs
not reflect any infractions under "Tnfraction Rehavior" (P
401. PBut Meyer stated "[Flinn] le<t earned time or the
month of May 2019 for heing terminated from his job 3= »
result of an infraction. P 402-03. ‘Th= infroction
summory 18 reflected in Flinn's OMN' Lesal Face Sheet
obtained by Departmente counsel. CP 404, 416

This court defined what constitutes "use' of a record

subjecting it to disclosure in Concerned Rate Tavers Asgin
Al 12,

v. PUD Moo 1 of Clark County, 138 Wn.2d 950, 960, holding =n

agency ''use|s]" a public record if the record contain:
information that the agency either (1) employ[=] for; (2)
appliz[=] to; or (3) malkJe[s] instrumental to a
governrental end or vurpose." Thi- Coust clorified that
governnental end or purpose® does not necessarily mean 'an
agency's final work proguct ' Td, Snecifically

[Tlhe critical inquiry is whether the requested
information hears e nexus with the azency's decision-
making process. A nexis betweon the information at
izse and an agency ‘s dacision-meling procere evists
vhere the information relates not only to the conduct
or perfommance of the asency or its proprietary
fiinction. but is nlso a relevant factor in the agency ' s
action. That i=, certain datas may still be relevant
and an important consideration in an aszency 5 decision
making p-ocess even if iy iz not e par  of +he agency ' ¢
final work product. Thus. mere reference to a document
that has no relevance to am agencv'§ conduct or
perfomance my not constitute “use. hut information
that is veviewed evaluated or referrsd to snd hes =n
irpact on an agency's decision-making process would h-
within the parameters of the [PR1]

5



Id. at ¢e0-61.

Although the record doas not indicate how Meyer waz
awara of Flinn's infractinn the Appellate Court reason-d
"[t]he record demonstrates that the re=ferenced information
in the [Fwcility Plan] ar autn-fillad From O'NT. Thus
while there may be- additional records referenced by the
[Facility Plan]. ther does not necesserily mean that Meye -
used or reviewad tnose particular racord: in Flinn's
classitication hesring." #pp. A p. 12. This is in conflict

with Concerned Rate Payers, entitling review under RAP

13.4(b) (1) and 2aP 13.4(h)(4),

This involves an issue of =ignificent puhlic interest
becaus= Flian lose “earned time” for this unidentified
infraction unnecessarily extending Flinns sentence at tax
payer oxpense. Tn re Pers  Psstraint ~f Forhis, 150 Wn.2d

91. 78 It is possible Mever was incorrect but since the

department withheld the infraction record Flirn, =nd the
public @re unable to challenge thi= or wonitor the
Departments uze of tax payers funds. Therefore the
Departrent us=d the infraction record in Flinn's
classification process vhich is the mexus in the Departments
decision mzking process. Additionally, the PRA is Very
broad and meant to give the public access to information

2bout every aspect of state and loecal sovermment. Kissen v,

Pierce County, 183 Wn.2d 83, 874. To allov tha Department

tn srithheold the infraction record= €r-m digclosure vithout

citing & statitory ~xemption denies the pabslic acces¢ and

b



violites RCW 42.56.070(1); RCW 42.56.210(3).

The Court snould accept review re-affirming an apency
does not need to actually revie. 4 record for it to he usosc
by the agency subjecting it to disclosure and remand to the
trial court to enter an order for the DNepariment to rroduce
all records referenced in the Facility Plan, enter judgment
in favor of Flinn awarding him all costs including appellate
costs, and set a pen lty hearing after reasonable discovery.
RCW 42 50 550(4)

2 The Appellate Court Frred When Tt Determined The
Departrents Adequate Search Absolved The Departient [rom
Liability Under The Public Records Act Although The
Department Ma: Responsive Records Tt Has Not Froduced Tn
Response To Flinn's Request For ALl Classification

Records

Ihis casa exemplifies the dissent in Cantu v. Yalima

Schi, Dist, Yo. 7. 23 Wo.Apn.2d 57, 108-117 the "adeqnate

searchn rule”.,  Justice Fearing correctly statsr The

Wa hington Court Cf Aspeals has contorted and distorted the
supposed duty of an adequate searca into a gift of immunity
from liability wnen the agency conducts a reasonable zearch
but fails to produce a record identified by him or her, the
court grants the agency 2 safe harbor if tne court desms the
agency performed a reasonable search,' Cantu, 23 Wn.App.2d
al 113-14 (noting ‘Thrice, this cour! affi med SURIMA Y
Judgiment dismissal of PRA claims because of an adequate
wearch despite evidence that that the fovernment agency
[ailed to produce one or more requested records.')

This Court wrote in Neighiorhood slliance of Spokane

County w. Spokane County, 172 Wn.2d 702, 719 that the court

7




Eacuses on tar adequicy of a sear:n, not vhethaz rasponsive
documents exist but were not diszlosed sr ocoduced.
Accordingly a ssarzh nead not ke perfzct only adequate
Tnis Court comparad an inaveguate search to the denial of

production of a record. Meighbo-hood, 172 Lin.2d a: 721,

The Washington Court of Appeals has fallowss this
languags adopting a separate cause of action. Fut this

Court in Meishborhood Alliarce did not hold that an

inadequate search forws an indecendent cause of actinn,
Tais Court instead reserved for anotner day the auestion of
whether toe FRA authorizes 2 penalty if the requester would
otherwise have no remedy for an unraazonable search. This
Couct limitzd its holding tn char:cterizing an nacequate
searca as an aszgravating factor to be considecad in setting
the daily penalty amount. ant., 23 Wn.App.2d at 131123

1

Peizhboraood Alliance, 172 Wn.2d at 724. However, this

court did not hold that an inadecuats searen forms =n
independent cause of action. This Court insteac reservad
tor another day tae guestion of whether tie FRA authorizas a
penalty i the reguestor would otherwisze have mn remady for
an unreasonable search. Tt did not hold an agency is

absolved of lia ility or the duty to discloss responsive
raeocds when a co et determines the azency's search was
rzasonable.  To so hold would run afoul of the FRA s stronz
mandate of full disclosure. Td.

tha FRA mandates full disclosura of nublic records

excent for limitsd exemptions providad by the azt. Tae PRA

8



requires all =tate and local agencies to disclose anv
requested public record unless the record falls within a
spe:i ic exemption ‘lhere is a strong presumption in faver
of full disclosure. Washington court have long held that
tne PRA must he liberally eonstrusd to promote full access
to public records. GCamtu, 23 Wo.App.2d at 78,

This Court shoulrd grant revi=w under RAP 13.4(5)(1)
hecause the Appellate Courts decision iz in coaflict with

teignborhood Alliance, 172 Wn.2d 702 wnich also conflicts

with the statutory mandate of full disclose This Court
should also srant review under RAP 13 4(h)(4) because the
cRA mandates full disclosure of public records for the
people to keep control over govermmental agencies snd
allowing such agenc to avoid transparency and
accountability throueh hiding responsive records under the
guise of an a‘equate search woul:! run afou! of the intent
and purposes of the RPA.

This Court should accept review, clarifying an
inadequate seacch does not provide a caise of action under
the PRA and that an adeguate search does not shield the
agency from liability and the disclosure requirements when
the agency retains responsive records but has failed to
disclose or produce them in respnse to a PRA request,

F. CONCLUSTON

The Court should accept review findine the Department
used the infraction records and other records identified in
taoe Fazility Plan subjecting them to disclosure that the

e



Department violated the FRA by not producing thoss records,
that tne Departmen: <id rot conduet 2, adequats seareh,
cemand to the trial court to cnter judement in favor of
Flino avarding him =ll costs including aprellats costs and
to set a oenalty hearing after cevsonable discovery, clarify
an agzney employse nesd not actually loo at a record for it
to be considered used by the agency subjscting the roesrd to
c¢isclosurz. clarify there is no separatz caus: of action for
an inadeguate searzn and that an azency violates tne FRA
even 1 1ts searcn was adequate when the agency fails to
dizclose responsive records it ratains

i TIFTCATE OF SERVICE

The uncdersignad declares under penalty of perjury that
today he presented this decument to the prison law lbrarian
for ele:tronic copyin: snd filing.

DATED this 4th day of August, 2023.

ﬁlﬁu tl=c-Flimn. Appellant
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION II

TALON N. CUTLER-FLINN, No. 56986-8-11
Appellant,
v,
WASHINGTON STATE DEPARTMENT OQF UNPUBLISHED OPINION
CORRECTIONS,
Respondent.

VELIACIC, J. — Talon Cutler-Flinn appeals the trial court’s order dismissing his Public
Records Act (PRA), ch. 42.56 RCW, claims against the Department of Corrections (DOC), the
orders denying his various discovery motions, and the order granting the DOC’s motion for a
protective order. Flinn' argues that the DOC violated the PRA because it failed to conduct an
adequate search in response to his PRA request. Flinn also argues that the court abused its
discretion in denying: his motion to amend discovery limits, motion to compel answers to his
interrogatories and requests for production. motion for sanctions, and motion 1o strike the
declarations of Denise Vaughn, Kitzi Brannock, and Scott Buttice. Flinn further argues that the
court abused its discretion in granting the DOC’s motion for a protective order as to the
interrogatories at issue. Flinn requests his costs on appeal as the prevailing party.

We hold that the DOC did not violate the PRA because, on this record, 1t conducted an

adequate search. We decline to address Flinn's arguments as to the various discovery orders at

' The appellant, a self-represented litigant, refers to himself as “Mr. Flinn.”



56986-8-11

issue because they are not supported with meaningful analysis, citations to authority, or were
otherwise harmless crror. We deny Flinn's costs on appeal because he is not the prevailing party.
Accordingly, we affirm.

FACTS
I THE CLASSIFICATION PROCESS

Scott Buttice, a correctional mental health unit supervisor at the Washington State
Penitentiary (WSP) in Walla Walla, testified via declaration as to the classification process used
by the DOC for incarcerated persons. The classification process is governed by the policy
identified as DOC policy 300.380. See Classification and Custody Facility Plan Review, State of
Washington Department of Corrections, No. 300,380,
https://doc.wa.gov/information/policies/files/300380.pdf.

The classification process is a management tool the DOC uses to assign offenders to the
least restrictive custody designation that addresses programming and other needs, while providing
for safety of personnel, the community, and other offenders, The classification process provides
for a graduated release through a systematic decrease in supervision and corresponding increase
in offender responsibility and reentry in the community. The process is designed to encourage
offender participation in work, education, treatment, and other evidence-based programs.

Classification counselors conduct classification reviews at regular intervals (generally
annually) or for specific situations where other needs or changes in circumstlances require a
classification change. The DOC uses a Custody Facility Plan (CFP) in the classification process.
which “reflects the information considered as part of a given classification process and the

decisions that are made in that classification action.” Clerk's Papers (CP) at 367.
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Classification reviews are an informal process and can vary depending on the nature of the
review and the specifics of the situation. Typically, the process begins when a DOC counselor
talks to the incarcerated individual about the review and answers any questions they may have.
The assigned counselor reccives the incarcerated individual’s input prior to the review, which is
then captured in a section in the CFP.

When an incarcerated individual has a classification review, the individual is provided with
written notice of the hearing at least 48 hours in advance, unless this notice requirement is waived.
The individual is then permitted to attend the hearing, unless they waive their appearance, If the
individual waives their appearance, the multi-disciplinary team or facility risk management team
(FRMT) holds the classification hearing absent the individual. While referred o as a “hearing,”
the classification action is short, informal, and more like a discussion. CP at 367.

The CFP is gencrated in the DOC™s Offender Management Network Information (OMNI)
system by the individual's assigned classification counselor, When a CFP is drafted “many fields
in the [CFP] are automatically generated or auto-filled from information within OMN I and from
prior CFPs. Some of the [ields that are auto-filled include the ‘inmate’ section at the top, ‘Offender
[nformation,” ‘detainers,” ‘holds,’ ‘Communily Support,” *Education,” and ‘[legal financial
obligations] LFOs.”™ CP at 368, There are few fields that require manual entries.

DOC staff review the draft CFP that has been auto-generated 1o ensure that it is accurate,
to remove any outdated information, and to add any new information. The type of documents or
other information reviewed by the classification counselors for a given classification action would
depend on the nature of the review and the recommendations, It also depends on how familiar the
classification counselor is with the particular incarcerated individual. For CFPs like the one at

issue here, where the incarcerated individual has an extended release date and no proposed transfer
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to a different facility, Buttice stated that “therc is not much to discuss or decide” at the
classification review hearings. CI* at 369.
II. FLINN'S 2020 CLASSIFICATION HEARING

Flinn is an inmate at the WSP. He is currently housed in the Baker Unit. On January 17,
2020, Cindy Meyer, Flinn's assigned DOC counselor, provided Flinn with the classification
hearing notice/appearance waiver form. Flinn signed the form which indicated that he waived his
appearance for the classification hearing.’

On January 21, Meyer spoke to Flinn about his classification hearing. Mever initiated a
CFP. Flinn stated that he wanted to stay in the Baker, Adams, Rainier (BAR) units and transfer o
the Adams unit. Flinn also stated that he did not want o attend his classification hearing. Meyer
recommended that Flinn be promoted from close to medium custody and be retained in the BAR
units for protection concerns,

On January 22, Flinn’s classification review hearing occurred. The FRMT also
recommended that Flinn should be promoted from close to medium custody and remain in the
BAR units for protection concerns. Steven Sundberg, the correction program manager, approved
the CFP on January 29,

L. FLINN'S PRA REQUEST
On February 18, the DOC received a public records request from Flinn, The request read:

“On [about] Jan, 18" of 2020, my corrections counselor, Cindy Meyers [sic], notified me that T

? Flinn contends that he specifically requested to attend the hearing and that someone other than
him checked the box waiving his appearance in the classification hearing notice/appearance waiver
form. Whether or not Flinn actually marked the waiver box is immaterial to the issues in this
appeal.
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was having a classification hearing. Tam requesting all records used in this classification process,”
CP at 454. The request was given tracking number P-11804 and assi gned to Chase McMillan.

The same day, McMillan sent a routing slip through GovQA to stafT at the WSP. Gov)A
is a web-based record management soltware the DOC uses to process and manage public records
requests. The routing slip asked WSP staff to provide all records used in the classification hearing
that were not already located in OnBase.

Kitzi Brannock, the WSP public records coordinator, testified via declaration that she
forwarded the routing slip 1o Mever for her to identify potentially responsive records. Brannock
sent the request to Meyer because she was Flinn’s classification counselor and would be the best
person to identify what records were used in the relevant classification action.

Meyer responded by completing a search form, which Brannock forwarded to the DOC
Public Records Unit (PRU). The search form indicated that Meyer spent |5 minutes searching her
e-mail and DOC database resources (such as the DOC public website, OMNI, 1DOC, SharePoint,
and OnBase). The form also indicated that she did not locate responsive records. Thus, Brannock
responded to McMillan that there were no responsive records.

On February 25, McMillan sent a follow up e-mail to Brannock. McMillan wrote “[t]he
only record I have from OnBase is the Classification H earing Notice/Appearance Waiver. To
confirm, this is the only record used in the classification process for Mr. Cutler-Flinn? 1 ask
because in the past we have received over 100 responsive records for similar requests.”™ CP at 457,
Brannock responded by attaching a copy of the CFP and stating that “[t]his is what they fill out in
OMNIL Other than that the only paperwork that is giving [sic] to [the] inmate is the hearing notice

for them to sign.” CP at 457.
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McMillan forwarded the e¢-mail chain to his supervisor, Sarah Deede. Deede e-mailed
Brannock stating that,

I'am working with [McMillan] on this request. The request is not for all of the

paperwork given to the offender. The request is for all of the records used for the

classification hearing. The Counselor, | assume, reviews dilTerent records and
sereens in OMNI to conduct classification hearings, We need all of those records.

Could you please reach out to his Counselor Cindy Meyer to obtain those?

CP at 456-57 (emphasis in original).

Brannock responded, “All they review is what | provided [the CFP]. T did call her [to]
speak to her about this request. She has nothing but the Classification Hearing Notice/Appearance
Waiver. Please let me know il T can further assist.” CP at 456. Deede replied, *Thanks so much
for reaching out again. We have received different responses regarding these types of requests so
[ just wanted to double check.” CP at 456,

Brannock testified via declaration that, “I am Familiar [with] other public record requests
for records used in classification hearing[s]. In my experience | have seen a varying amount of
records provided. But ultimately, 1 have to rely on the information provided to me by the
individuals involved in the specific classilication action.” CP at 476,

The same day, on February 235, McMillan sent a letter acknowledging Flinn's public
records request. He understood Flinn’s request to seek the disclosure of the followin g records: A
copy of all records used in the classification process for your classification hearing scheduled
onfabout January 18, 2020." CP at 460. McMillan stated that the DOC was in the process of
searching for records responsive to the request and anticipated being able to provide an installment

ol records within 32 business days, on or before April 9,
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On February 26, McMillan sent a letter to Flinn indicating that five pages of responsive
records were identified. He also provided information about the cost of obtaining a copy of the
records.

On March 16, the DOC received payment rom Flinn and the DOC disclosed the five pages
of responsive records with certain redactions. These records were the classification hearing
notice/appearance waiver form and the CFP from the January 2020 classification action. The DOC
closed the request.

V. Tni DOC’S RESPONSE PROCESS TO PUBLIC RECORDS REQUESTS

Denise Vaughn is the DOC’s Information Governance Director. In this role, she oversees
the management of agency records and supervises the DOC’s PRU. The PRU is a centralized unit
located at the DOC’s headquarters in Tumwater, The PRU is comprised of 27 full-time staff,
including 4 administrative staff, 16 public records specialists, 2 management analysts, 4 unit
supervisors, and the information governance director, Vaughn,

The DOC operates 12 facilities, 86 field offices, and 6 community justice centers. The
DOC manages over 13,500 incarcerated offenders and supervises approximately 13,000 offenders
in the community. The DOC currently has a stall of approximately 8,500 individuals, which makes
it the second largest agency in the state in terms of employment. The DOC does not have one
centralized records system that stores all of the DOC’s records. Each facility maintains some
records for the offenders and employees at that particular facility, including central files and
medical files.

Vaughn stated that there are a number of electronic systems that contain records about
incarcerated individuals. Two such systems include OMNI and OnBase, OMNI is an electronic

case management system that contains information about DOC offenders. The system is web-
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based and on the State Government Network. OnBase is an enterprise content management system
that is used Lo store and manage documents throughout the state. Like OMNI, OnBase is web-
based and connected to the State Government Network,

Vaughn also stated that the DOC receives thousands of public records requests cach year,
[n 2020, the DOC received a total of 12,659 public records requests. Of these requests, 6,067 were
general public records requests of which 5,663 (93 percent) were assigned to the PRU at DOC
headquarters.  Due to her role at DOC, Vaughn has access to records related to the DOC’s
processing and handling of public requests that are kept by the agency in the ordinary course of
business.

V. PrOCEDURAL HISTORY

On June 1, Flinn filed a complaint in Thurston County Superior Court, alleging that the
DOC violated the PRA (1) by failing to conduct an adequate search for responsive records and (2)
by failing to respond to his records request “within the terms and time frames of the PRA.™ CP a
4. Flinn propounded upon DOC a set of interrogatories and requests for production along with the
complaint.

Prior to the merits hearing, Flinn filed numerous discovery motions. Flinn filed a motion
seeking to amend the case schedule, remove limits on discovery, and to strike the order for leave
to depose him. The court denied this motion. Flinn filed a motion to compel the DOC 1o answer
the above discussed interrogatories. In response to the motion to compel, the DOC maved for a
protective order under CR 26(¢c) with respect to several interrogatorics. Flinn also filed a motion
for sanctions under CR 26(g).

On October 18, Flinn filed his brief arguing that (1) he requested identifiable public

records, (2) the DOC silently withheld public records, and (3) the DOC failed to conduct an
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adequate search in response to his records request. Relevant here, Flinn argued that the DOC
conducted an inadequate search because WSP stafl only searched OnBase for records (which only
produced the CFP and classification notice) and never conducted a second search when they
realized the CFP identified several records used in the classification process located in Flinn's
electronic and central files.

The DOC argued it did not violate the PRA because Flinn's request was not a request for
identifiable public record, but rather for information. The DOC also argued that it did not violate
the PRA because it conducted an adequate search and no evidence suggested that it silently
withheld records.

On December 23, Flinn filed his reply brief, arguing that the DOC failed to carry its burden
to prove that it conducted an adequate scarch because it failed to submit the declarations of Meyer,
McMillan, and Deede (the individuals involved in search).  Flinn also argued that the DOC
conducted an inadequate search because Mever only spent |5 minutes searching for records.

Along with his rely brief, Flinn filed a motion to strike his deposition transcript and the
declarations of Vaughn, Brannock, and Buttice. Flinn also filed a motion renewing his motion to
compel and motion for sanctions regarding the interrogatories at issuc.

On April 29, 2022, the trial court entered an order granting the DOC’s motion for a
protective order as to several interrogatories, The court denied Flinn’s motion to compel. The
court also denied Flinn's motion for sanctions,

The same day, the court entered an additional order dismissing Flinn’s PRA claims,
denying his motions to strike, denying his motion to compel, and denying his motion for sanctions.

As to the merits, the court found that Flinn's request was for identifiable public records, but that
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the DOC’s search was reasonable, and therefore, adequate. Accordingly, the court concluded that
the DOC did not violate the PRA in response to Flinn's request. Flinn appeals.

ANALYSIS
I ADEQUATE SEARCH

Flinn argues that the DOC violated the PRA hccaus_u it failed to conduct an adequate scarch
in response to his request. We disagree,

A Legal Principles

Under the PRA, agencics are required to disclose public records unless they fall within a
specific, enumerated exemption. RCW 42.56.070(1); West v, City of Tacoma, 12 Wn, App. 2d 45,
70,456 P.3d 894 (2020). “The PRA is a strongly worded mandate for broad disclosure of public
records,” Neigh. All. of Spokane County v. Spokane Couniy, 172 Wn.2d 702, 714, 261 P.3d 119
(2011).

“We review agency actions under the PRA de novo,” West, 12 Wh. App. 2d at 70. “In
reviewing a PRA request, we stand in the same position as the trial court.” West v. Port of Olvmpia,
183 Wn. App. 306, 311, 333 P.3d 488 (2014). “Therefore, where (as here) the record consists of
only affidavits, memoranda of law, and other documentary evidence, we are not bound by the
superior court’s factual findings.” fd. at 312,

The failure to locate and produce a record is not a per s¢ violation of the PRA. See Block
v. City of Gold Bar, 189 Wn. App. 262, 274, 355 P.3d 266 (2015). Instead, the touchstone is the
adequacy of the agency’s search. Zd. “[TThe mere fact that a record is eventually found does not
itself establish the inadequacy of an agency’s search.” West, 12 Wn. App. 2d at 79, An adequate
search is one that “is reasonably calculated to uncover all relevant records.” Cantu v. Yakima Sch.

Dist. No. 7,23 Wn. App. 2d 57, 83, 514 P.3d 661 (2022). What will be considered reasonable will
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depend on the facts of cach case. Jd. We review the search as a whole to determine if it was
reasonably calculated to produce responsive records. Id. at 85

Under this standard, the agency need not “search every possible place a record may
conceivably be stored, but only those places where it is reasonably likely 1o be found.” Neigh.
AL, 172 Wn.2d at 720. Thus, “agencics are required to make more than a perfunctory scarch and
to follow obvious leads as they are uncovered.” /d. “[T]he agency cannot limit its search to only
one record system if there are others that are likely to turn up the information requested.”™ Jd.
(quoting Ogleshy v. United States Dep't of Arm v, 920 F.2d 57, 68 (1990)).

B. The DOC Performed an Adequate Search

Here, the DOC performed an adequate search because the search was reasonably caleulated
to uncover all relevant records. When McMillan received Flinn’s request, he searched OnBase for
responsive records and forwarded the request to WSP-—the facility where Flinn is housed. The
public records coordinator for WSP, Brannock, then forwarded the request to Meyer because she
was Flinn’s assigned classification counselor and would be the best person to identify what records
were used in Flinn’s classification action. Meyer’s search form in turn indicated that she searched
all places where responsive records may reasonably likely be found, such as e-mails. OnBase, and
OMNI, Thus, as a whole, the DOC performed more than a perfunctory search by directing the
response to the facility where Flinn was located and by looking into multiple databases and e-mail
chains.

Additionally, the DOC performed an adequate search because McMillan tollowed through
on obvious leads in his response to Flinn's requesl. As explained above, McMillan followed up

with WSP for a second time acknowledging that similar requests have gencrated far more records,
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However, Brannock clarified via e-mail that she spoke to Meyer a second time indicating that all
that Meyer reviewed was the CFP and classification notice,

Because the DOC’s search, as a whole, was reasonably calculated to uncover all responsive
records and was more than perfunctory, we hold that the DOC did not violate the PRA.

Flinn argues that the DOC failed to conduct an adequate search because DOC staff failed
to scarch the records referenced in the CFP. We disagree because the record demonstrates that the
referenced information in the CFP are auto-filled from OMNI. Thus, while there may be additional
records referenced by the CFP, that does not necessarily mean that Mever used or reviewed those
particular records in Flinns classification hearing. In fact, the record shows that Mever used only
the CFP itself and the classification notice, Accordingly, this argument fails.

Flinn appears to argue that the DOC failed to conduct an adequate search because Meyer
only spent |5 minutes searching for responsive records and merely checked the boxes on the search
form. We disagree because Flinn’s argument improperly focuses on the conduct of Meyer alone,
We consider the scope of the agency’s search as a whole. Canti, 23 Wn, App. 2d at 85. And as
explained above, the DOC’s search as whole was more than perfunclory because several persons
searched different databases and e-mails.

Flinn also appears to argue that the DOC failed to conduct an adequale search because the
WSP did not ask other stalf involved in the classification (such as the FRMT members) to conduct
a search. We disagree because, as Flinn omits mentioning, the CFP is initiated by the counselor
and that Buttice testified (via declaration) that DOC statf review only the draft CFP that has been
auto-generated o ensure that it is accurate, In fact, the record shows that the FRMT members
present for Flinn’s classification hearing either did not review any records prior to the hearing or

only reviewed the CFP.
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Flinn contends that the FRMT “must review™ certain records in a classification hearing
when an individual, such as himself, is housed in a mental health residential unit. Br. of Appellant
at 3. It is true that DOC policy 300.380 provides that the “FRMT must review all work program
referrals, custody promotions, and any FRMT activities for offenders housed in mental health
Residential Treatment Units,” CP at 376, However, Flinn’s citation to the record docs not support
his statement that he is housed in a such a unit. In fact, the CFP at issue indicates that Flinn is a
“Regular Inmate.” CP at 400. Even more so, the CFP contains all the information that the policy
mentions, thus supporting Buttice's declaration discussed above. According v, this argument fails.

Even 1l 'we were to take Flinn at his word—that he was housed in a mental health residential
unit—we conclude that his argument would still fail because, under the PRA, the agency need not
“search every possible place a record may conceivably be stored, but only those places where it is
reasonably likely to be found.” Neigh. All, 172 Wn.2d at 720. Thus, the DOC’s search was
appropriately focused on the places where responsive records could be located and the DOC’s
reliance on Meyer's responses were reasonable.

Flinn further argues that the DOC conducted an inadequate search because McMillan knew
that similar requests had received over 100 responsive pages and should have conducted an
independent search in his electronic file. We disagree because the record shows that the type of
records reviewed by DOC counselors vary for a given classification based on the counselor’s
familiarity with the incarcerated individual. Thus, the fact that other similar requests may have
generated more responsive records is not indicative of what records were “used” in this particular
classification hearing.

Additionally, Flinn’s argument also fails because McMillan could not have conducted an

independent search for WSP’s records, As Vaughn’s declaration demaonstrates, the DOC does not
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have one centralized records system that stores all of the DOC’s records. Rather, each facility
maintains some records for the offenders and employees and that particular facility, including
central files and medical files. Accordingly, this argument fails,

We hold that the DOC conducted an adequate search and did not violate the PRA.

I1. DISCOVERY ORDERS NOT SUFPORTED BY MEANINGFUL ANALYSIS Or CITATIONS TO
AUTHORITY

As to the various discovery orders, the DOC argues that we should decline to address the
merits of Flinn's claims for two reasons. First, the DOC argues that we should decline to address
Flinn’s discovery claims because all of his arguments are either conclusory, given passing
treatment, or not supported by citation to authority. Second, the DOC argues that Flinn also fails
to show how the trial court’s discovery rulings, even if they constituted an abusc of discretion,
would undermine the court’s ruling on the merits. We agree with DOC on both contentions.

As apro se litigant, Flinn is held to the same standard as an attorney and must comply with
all procedural rules on appeal. See In re Estate of Little, 9 Wn. App. 2d 262, 274 n.4, 444 P.3d 23
(2019). In accordance with these rules, an appellant must provide “argument in supportl of the
issues presented for review, together with citations to legal authority and references to relevant
parts of the record.” RAP 10.3(a)(6). “Appellate courts need not consider arguments that are
unsupported by pertinent authority, references to the record, or meaningful analysis.” Cook v,
Brateng, 158 Wn. App. 777, 794, 262 P.3d 1228 (2010), Additionally, “we do not consider
conclusory arguments that are unsupported by citation to authority.” Brownfield v. City of Yakima,
178 Wn. App. 850, 876, 316 P.3d 520 (2014).

"It 1s not the responsibility of this court to atlempt to discern what it is appellant may have
intended to assert that might somehow have merit.” Port Susan Chapel of the Woods v. Port Susan

Camping Club, 50 Wn, App. 176, 188, 746 P.2d 816 (1987). And ““[plassing treatment of an issue
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or lack of reasoned argument is insufficient to merit Judicial consideration,” fnn re Guardianship
of Ursich, 10 Wn. App. 2d 263, 278, 448 P.3d 112 (2019) (quoting Holland v. City of Tacoma, 90
Wn. App. 533, 538, 954 P.2d 290 (1998)).

Here, Flinn dedicates much of his briefing to various discovery orders, but he fails 1o
provide any meaningful analysis as to how the trial court abused its discretion. For example, Flinn
fails to show how his purported discovery requests are not covered by the attorney-client or work
product privilege, not overboard or unreasonably burdensome, and reasonably calculated to lead
to the discovery of admissible evidence. Likewise, Flinn’s briefing also fails to cite to authority
for various propositions throughout his brief and only provides passing treatment of the issues.
Because Flinn fails to provide any meaningful analysis or citation to legal authority, we decline to
address the merits ol his appeal as to the discovery orders.

Second, the DOC argues that Flinn also fails to show how the trial court’s discovery
rulings, even if they constituted an abuse of discretion, would undermine the court’s ruling on the
merits, The DOC appears to advance a harmless error argument here. We agree.

In West, we applied the harmless error test to a PRA case: “When an error is committed,
unless there is reasonable probability that the error changed the outcome of the proceeding or
prejudiced a party, the error is harmless.” 12 W, App. 2d at 83,

Here, even if the trial court abused its discretion in denying Flinn's discovery motions and
granting the DOC”s motion for a protective order, such errors are harmless. There is no reasonable
probability the outcome would have changed because past DOC policies and the DOCs responses
to other PRA requests are simply irrelevant to the adequacy of DOC’s search in response to this

particular request.

13
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I1L. CosTs

Flinn argues that he is entitled to costs under RCW 42.56.550(4) and RAP 1%.1 because he
is the prevailing party on appeal, We deny Flinn’s request because he is not the prevailing party
onappeal. RCW 42.56,550(4).

CONCLUSION

We affirm the trial court’s order dismissing Flinn’s PRA claims.

A majority of the panel having determined that this opinion will not be printed in the
Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040,

it is so ordered.

. ().

velibeic. 1. 7 [

We concur:
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Cruser, ﬂ.C.J.’
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